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    IN THE COURT OF MUNSIFF NO.2 TEZPUR, SONITPUR                                      

 

      Present: J. Hazarika, AJS 

                      Munsiff No.2 

             Tezpur, Sonitpur 

 

MONDAY, THE 19TH DAY OF FEBRUARY, 2018 

                                        

T.S. CASE NO. 48 OF 2012 

 

Sri Rabin Majhi and others                                                                                  

         ….Plaintiff(s) 

                                                         Vs. 

                                      Md. Nurul Haque 

                                                                                         ….Defendant 

 

This suit coming on for final hearing on 19-01-2018 in presence of – 

     Mr. A.K. Paul  Ld. Advocate for Plaintiff. 

     Mr. Sumitra Borthakur Ld. Advocate for Defendant. 

 

And having stood for consideration to this day, the Court delivered the  

following Judgment: 
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JUDGMENT 

          PLAINTIFF’S STORY IN NUTSHELL: 

1. The suit land measuring 3 B 4 K covered under Dag No.599 (New) of 

P.P No. 175 (New), situated at Village- Bhairaguri Pathar Mouza- Borsola 

District- Sonitpur Assam was originally owned and possessed by 

predecessor –in- interest of Plaintiff No.1-4 and the husband of Plaintiff 

Nos.5 and 6; Milan Majhi and on his death the Plaintiff‟s became the 

inheritor of the said land. The said Milan Majhi died 22 years ago from 

the date of institution of the suit. The plaintiff no.1, 2 and 4 stayed 

outside without visiting their residence for about 10-11 and 7-8 years 

respectively. That plaintiff Nos. 3, 5 and 6 were residing in the said land 

and were looking after for themselves as well as on behalf of other 

plaintiffs. That the defendant is the original resident of village – 

Nurpurjut which is two kilometers away from the suit land. He has a 

plot of cultivable land by the south and western boundary of the suit 

land. That in the month of March 2006, when the plaintiff Nos. 1,2 and 

4 were out of state, the defendant approached plaintiff Nos. 3 and 5 

and proposed them to allow him to use a part of Schedule –A land in 

order to facilitate his cultivation and that he will leave the premise 

whenever the plaintiff requires. The plaintiff out of good faith allowed 

the defendant to temporarily use the North- East portion of the 

Schedule- A land more specifically mentioned in Schedule B land (2 

katha). That in the month of March, 2009 the defendant without the 

consent of the plaintiffs raised another ekchali house in addition to 

other construction done with the permission of the plaintiffs and it is 

then when the plaintiff raised objection and also called a village 

meeting wherein the defendant assured that he will vacate the land as 

soon as plaintiff No.2 and 4 return. The plaintiff on receiving assurance 

allowed the defendant to remain till return of plaintiff no.2 and 4. 

Plaintiff No.2 and 4 returned in the last part of the year 2009 and 2011 

respectively. On return of plaintiff Nos.  2 and 4 when the defendant 
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was asked to vacate the schedule- A land he refused to do so by stating 

that he purchased 1 Bigha land out of total land in Schedule- A land 

from the predecessor- in – interest of the plaintiffs. Hence this suit. 

DEFENDANT’S STORY IN NUTSHELL: 

2. The defendant denied to the averments made by the plaintiff in his 

plaint by stating that the Milan Majhi died in the year 2001 and the 

defendant has been cultivating and possessing the land since 27-05-

2000. And that he is not the resident of Nupurjut but a permanent 

resident of Village Bhairaguri Pathar, Mouza- Barsola and has been 

residing there since 30 years continuously. That on May 2000, Milan 

Majhi facing financial trouble offered to sale land measuring 4 bigha to 

the defendant for sale consideration of  Rs.36,000/- (Rupees Thirty Six 

Thousand) only which was accepted by the defendant and in presence 

of the Gaon Burah and other witnesses on 27-05-2000 paid Rs. 

30,000/- (Rupees Thirty Thousand) only as advance sale consideration 

by executing a  “Baina Nama” i.e. Deed of Advance for sale and Plaintiff 

No.1 put his signature as witness in it.  And on the same day delivered 

possession of 3 B 2 K of Schedule A land to the defendant and the said 

Milan Majhi agreed to execute Registered Deed in favour of the 

defendant after vacating of the remaining portion by him and also 

agreed to accept the balance consideration of Rs.6000/- (Rupees Six 

Thousand) only. But Milan Majhi died without performing his part of the 

contract. That after Milan Majhi‟s death the defendant on many on 

occasions tendered the plaintiff to accept the balance consideration and 

requested to vacate the 2 katha of land and to execute the Sale Deed 

but the plaintiff refused to do so. The suit of the plaintiff is totally false 

and prayed to dismiss the same. 

3. On the above pleadings, my Ld. Predecessor in office framed the 

following issues; 

i) Whether the suit is maintainable? 

ii) Whether there is any cause of action for this suit? 
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iii) Whether the suit is barred by the principles of waiver, 

acquiescence and estoppels? 

iv) Whether the plaintiff‟s have right, title and interest over the plaint 

Schedule A land? 

v) Whether the plaintiffs are entitled to get the decree as prayed for? 

vi) To what other relief/reliefs the plaintiff is entitled to? 

4. In the course of the trial the plaintiff has examined as many as five 

numbers of witnesses and defendant has examined as many as three 

numbers of witnesses. 

 

DISCUSSION, DECESION AND REASON THEREOF: 

5. Now let me discuss the above issues on the basis of the evidences on 

record. 

6. Issue No. 1: Whether the suit is maintainable? 

7. The defendant although stated in his written statement that the suit is 

not maintainable, but has not stated anything as to how the suit is not 

maintainable .So in absence of any specific averment, we can always 

draw the inference of the opposite as applicable. Hence this issue is 

decided in affirmative. 

8. Issue No. 2: Whether there is any cause of action for the suit? 

9. The term cause of action in a civil suit implies a bundle of facts which 

are to be proved by the plaintiff to get a decree in his favour and for 

that matter there is no need to traverse the written statement. The 

cause of action shall be inferred from the plaint itself. In my opinion the 

plaint does disclose a cause of action, more so when the defendants 

averted that the plaintiff‟s predecessor in interest has sold the suit land 

to the defendant by executing a “Baina Nama” and also that the suit 

land belongs solely to the defendant .  Hence issue no. 1 is decided in 

the affirmative.  

10. Issue No. 3: Whether the suit is barred by the principles of waiver, 

acquiescence and estoppels? 
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11. The defendant although stated in his written statement that the suit is 

barred by the principles of waiver, acquiescence and estoppels, but has 

not stated anything as to how the suit is barred by the principles of 

waiver, acquiescence and estoppels. So in absence of any specific 

averment, we can always draw the inference of the opposite as 

applicable. Hence this issue is decided in affirmative. 

12. Issue No. 4: Whether the plaintiff‟s have right, title and interest over 

the plaint Schedule A land? 

13. The suit land was originally owned by one Milan Majhi and on his death 

the plaintiffs became the legal heirs. However the defendant whose 

land is adjacent to the plaintiff‟s land approached the plaintiff No.1, 3 

and 5 to allow him to use a portion of plaintiffs land i.e 2 kathas 

(Schedule B) land until the return of plaintiff nos. 2 and 4. But when 

after the return of plaintiff no.4, the defendant was asked to vacate the 

land he refused by stating that he purchased 1 Bigha out of total land 

mentioned in Schedule „A‟ from Milan Majhi, the predecessor in interest 

of plaintiff no.1 and 4. On the strength of one “Baina Nama” i.e the 

Deed of Advance for sale marked as Ext. „Ka‟ of land executed by Milan 

Majhi in favour of the defendant on 27-05-2000. And vide the said deed 

the defendant advance an amount of Rs. 30,000/- (Rupees Thirty 

Thousand) only and took possession of the land measuring 3 Bigha 2 

katha of Schedule „A‟ land on that day itself with the remaining amount 

of Rs.6000/- (Rupees Six Thousand) only to be paid later on. 

14. The plaintiff doubts the authenticity of the Baina nama. Now the 

question that arises at this juncture is whether Milan Majhi executed 

any Baina Nama in favour of defendant and if yes whether the same 

can be considered as valid and legal document? 

15. Ext. „Ka‟ does not contain any heading; however a purpose of execution 

of a document can very well be determined from the content of the 

document. The said document states that Milan Majhi sold land 

measuring 4 Bigha covered by Dag No. 72 and P.P. No. 175 in favour of 

defendant for sale consideration of Rs. 36,000/- (Rupees Thirty Six 
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Thousand) only and that out of the fixed sale consideration Rs.30,000/- 

(Rupees Thirty Thousand) only is being paid. The said document bears 

the signature of Milan Majhi in the first page only and no signature of 

Milan Majhi is there in the second page. The said document does not 

contain the signature of the vendee. 

16. A deed of sale or a deed of advance, must contain the signature of both 

the parties. However in the instant case only the vendor signed the Ext. 

ka. And that too only in the first page. Moreover Ext. „Ka‟ shows the 

total land as 4 Bigha, however Ext.2 Jamabandi shows that the P.P. 

No.175 contains total land measuring 3 Bighas 4 kathas. Moreover the 

dag number of P.P. 175 is shown as 599 whereas in Ext. „Ka‟ it is written 

as 72.  

17. The defendant stated that he many a times tried to tender the balance 

sale consideration to Milan Majhi and requested him to accept the same 

and to execute Registered Sale deed in favour of the defendant but on 

all occasions Milan Majhi assured the defendant to accept the balance 

amount after vacation of remaining portion of land at the time of 

registration of sale deed and that the defendant was always ready and 

willing to pay the balance sale consideration but Milan Majhi died in the 

year 2001 without performing his part of the contract.  

18. The defendant stated that he is protected under Sec. 53 A of the 

Transfer of Property Act. Sec. 53 A of Transfer of Property Act states as 

follows:- 

             Section 53A Part Performance-“ Where any person contracts to 

transfer for consideration any immovable property by writing signed by 

him or on his behalf from which the terms necessary to constitute the 

transfer can be ascertained with reasonable certainty,  

and the transferee has, in part performance of the contract, taken 

possession of the property or any part thereof, or the transferee, being 

already in possession, continues in possession in part performance of 

the contract and has done some act in furtherance of the contract,  
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and the transferee has performed or is willing to perform his part of the 

contract,  

then, notwithstanding that where there is an instrument of transfer, that 

the transfer has not been completed in the manner prescribed therefore 

by the law for the time being in force, the transferor or any person 

claiming under him shall be debarred from enforcing against the 

transferee and persons claiming under him any right in respect of the 

property of which the transferee has taken or continued in possession, 

other than a right expressly provided by the terms of the contract:  

Provided that nothing in this section shall affect the rights of a 

transferee for consideration who has no notice of the contract or of the 

part performance thereof.” 

 

19. From the plain reading of the aforesaid provision,it is evident that a 

party can take shelter behind this provision only when the following 

conditions are fulfilled. They are:- 

i) The contract should have been in writing signed by or on  behalf 

of the transferor; 

ii) The transferee should have got possession of the  immovable 

property covered by the contract; 

iii) The transferee should have done some act in furtherance  of the 

contract; and 

iv) The transferee has either performed his part of the  contract or is 

willing to perform his part of the contract. 

20. A party in order to take advantage of this provision must satisfy all the 

above conditions .The Ld. Advocate for the plaintiff cited a case law in 

this aspect; Nanjegowda and another Vs. Gangamma and others, AIR 

2011 SC 3774 wherein it was held that the transferee not in possession 
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of the land after execution of the sale deed in his favour cannot take 

the advantage of Sec 53 A. 

21. Now let me see whether the defendant satisfies all the conditions to 

take shelter of the aforesaid provision. The Ext. „ka‟ does not mention 

anything as regards delivery of possession or that the defendant on 

tendering the advance amount of Rs.30000/- (Rupees Thirty Thousand) 

only took possession of the suit land as part performance of the said 

contract. Moreover there is nothing as to when and where the balance 

consideration amount of Rs.6000/- (Rupees Six Thousand) only is to be 

paid to infer the defendant‟s willingness to perform his part of the 

contract. The said Ext. „ka‟ bears signature of the transferor only in the 

first page. 

22. From the above discussion it is clear that the defendant cannot take 

shelter of Sec. 53 A of Transfer of Property Act. 

23. Since defendant deposed that the plaintiff‟s predecessor in interest 

executed Baina Nama in presence of gaon Burah and other witnesses 

which is denied by the plaintiff, the burden lies on the defendant to 

prove the execution of the said Baina Nama. And to prove the same, 

the defendant made one of the signatory (witness) to the Baina Nama 

i.e. DW2 stand in the witness box.Now let me see how far the evidence 

of said DW2 succeeds in proving the execution of the Baina Nama. DW1 

stated in his cross that Ext. „Ka‟ was written in his house in presence of 

DW2. However DW2 deposed in his cross examination that the same 

was written in Milan Majhi‟s house which is totally contradictory to each 

other. It is pertinent here to mention that DW2 was not called by either 

the defendant or Milan Majhi to be a witness to the said execution of 

Ext. „Ka‟ as deposed by him in his cross examination but he went at the 

place of execution of Ext „ka‟ at his own and that too with his seal.This 

cast a doubt as to whether he really witnessed the execution of Ext. „ka‟ 

or that the document was subsequently signed by him. As it is very 

unnatural to visit someone‟s place with the seal; more so when the 

person has no knowledge of what‟s going on at that person‟s place. 
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24. Defendant during the course of the argument argued that the plaintiff 

No.1  Robin Majhi who signed the Ext. „ka‟ was not examined as witness 

and he is the best person to have proved Ext. „Ka‟ but the plaintiff 

willingly did not brought him in the witness box. However defendant‟s 

own witness who is also the witness/signatory of Ext. „ka‟ who stood in 

the witness box is DW3 who is the brother of the defendant in his cross 

examination deposed that Robin Majhi did not sign in the said Baina 

Nama and that only Milan Majhi signed it. What is argued by the 

defendant is discarded by the defendant‟s witness itself. 

25. The plaintiff in the course of the argument argued that Ext „ka‟ cannot 

be considered to be a deed of sale since it is unregistered. The Ld. 

Advocate for the defendant cited a case law in this aspect; Smt. 

Gurmeet Kaur Vs. Harbhajan Singh and another, AIR 2017 Delhi 164 

where in it was held that Agreement entered in 1995 not required to be 

stamped or registered. The amendment of Transfer of Property Act 

2001 is prospective in nature and any agreement entered into before 

the amendment is not required to be stamped or registered. 

26. The defendant stated that Ext. „ka‟ was executed in the year 2000 and 

as such need no registration. However on perusal of Ext. „ka‟ it is seen 

that the date mention is 27-05-200. Although defendant repeatedly 

stated the same to be executed in the year 2000, the same cannot be 

believed as 27-05 -200 can be either 2000 or any number after 2000. 

Moreover even the witnesses of Ext „ka‟ has not put any date.  

27. One vital point that needs discussion in order to prove the authenticity 

of Ext. „ka‟ is the date of death of Milan Majhi. According to the plaintiff 

Milan Majhi died in the year 1990 whereas the defendant stated that 

Milan Majhi died in the year 2001. The plaintiff in order to prove the 

same exhibited Ext. 5 the death register and in Ext. 5(1) the date of 

death of Milan Majhi appeared as 18-03-1990 and Ext. 1 is the death 

certificate and Ext. 7 is the permission for delayed death registration. In 

order to prove Ext. 1 the plaintiff entered into the witness box PW5 an 

employee of NPSC Registrar of Birth and Death. The defendant however 
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took the plea that the said certificate is not authentic since the Ext.7 

does not bear the signature of a First Class Magistrate as stated by PW5 

in his cross that if the death registration is delayed by 1(one) year then 

an order of a first class magistrate is required. Let me see the law 

relevant to the above contentions. 

28. Section 13. Delayed registration of the births and deaths.- 

“(1) Any birth or death of which information is given to the Registrar 

after the expiry of the period specified therefor, but within thirty days of 

its occurrence, shall be registered on payment of such late fee as may 

be prescribed. 

(2) Any birth or death of which delayed information is given to the 

Registrar after thirty days but within one year of its occurrence shall be 

registered only with the written permission of the prescribed authority 

and on payment of the prescribed fee and the production of an affidavit 

made before a notary public or any other officer authorised in this 

behalf by the State Government. 

(3) Any birth or death which has not been registered within one year of 

its occurrence , shall be registered only on an order made by a 

magistrate of the first class or a Presidency Magistrate after verifying 

the correctness of the birth or death and on payment of the prescribed 

fee. 

(4) The provisions of this section shall be without prejudice to any 

action that may be taken against a person for failure on his part to 

register any birth or death within the time specified therefore and any 

such birth or death may be registered during the pendency of any such 

action.” 

 



 

Page 11 of 14 

 

29. So what can be inferred from the above provision is that in order to 

obtain the permission for delayed death registration an order of a First 

Class Magistrate is required. 

30. Ext. 7 is the permission for delayed registration and since the plaintiff 

had obtained Ext. 7 it can very well be presumed that he also obtained 

the order of a first class magistrate in order to obtain ext 7. Ext.7 is 

digitally signed and need no physical signature. So the same is 

accepted to be true since defendant failed to prove that Milan majhi 

died in the year 2001. Moreover sub sec 4 of sec 13 of registration of 

birth and death act gives liberty to a person to get birth or death 

registered even in absence of any such act.   

31. Now that it is proved that Milan Majhi died on 18-03-1990, needless to 

say that a death person cannot execute any document on any year 

after the year 1990 and more so in the year 2000.  

This issue is hence decided in affirmative. 

32. Issue no. 5 and issue no. 6 is taken up together for the sake of 

convenience. 

33. Whether the plaintiffs are entitled to get the decree as prayed for? And 

To what other relief/reliefs the plaintiff is entitled to? 

34. From the discussions made above the plaintiff is entitled to the get a 

decree of declaration of right, title and interest of the plaintiff in the 

Schedule „A‟ land. And eviction of the defendant with his men and 

materials from Schedule „B‟ as well as Schedule „A‟ land. 

Both issues are accordingly answered. 

 

O R D E R 

35. The suit is decreed on contest with cost in favour of the plaintiff. It is 

declared that the plaintiff has right, title and interest over the Schedule 

„A‟ land measuring 3 Bigha 4 kathas covered by dag No. 599 of P.P. No. 

175 of village – Bhairaguri Pathar of Borsola Mouza under Dhekiajuli 

Revenue Circle of Sonitpur District of Assam. Further it is order that 
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defendant with his men and materials be evicted from Schedule „B‟ as 

well as Schedule „A‟ land. 

36. Prepare decree accordingly. 

37. Given under my hand and seal of this court on 19th day of February, 

2018. 

 

 

 

 

                                                                       J.Hazarika 
                                                                                            
        Munsiff No.2 
                                                                  Tezpur, sonitpur. 
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APPENDIX 

 

 

PLAINTIFF’S WITNESS: 

 

1. PW1- DURGESHWAR MAJHI 

2. PW2- MAHESHWAR MAJHI 

3. PW3- MILAN MAJHI 

4. PW4- MADHAV MAJHI 

5. PW5- GHANSHYAM MAHANTA 

 

 

             DEFENDANT’S WITNESS: 

1. DW1- MD. NURUL HAQUE 

2. DW2- BIRENDRA KUMAR HALOI 

3. DW3- MD. DILDAR HUSSAIN 

 

              PLAINTIFF’S EXHIBITS: 

1. EXT.1 DEATH CERTIFICATE OF MILAN MAJHI 

2. EXT.2 JAMABANDI 

3. EXT.3  AND 4 REVENUE RECEIPT 

4. EXT.5 DEATH REGISTER 

5. EXT.5(1) ENTRY OF DEATH OF MILAN MAJHI 

6. EXT.6 COUNTER FOIL 

7. EXT.6(1) SIGNATURE OF ISSUING AUTHORITY 

8. EXT.7 PERMISSION OF DELAYED DEATH REGISTRATION 
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              DEFENDANT’S EXHIBITS: 

1. EXT.KA- UNREGISTERED BAINA NAMA 

2. EXT. KHA,GA AND GHA- VILLAGE MEETING DOCUMENTS 

 

 

 

       

        J.Hazarika 
                                                                                             
        Munsiff No.2 
                                                                     
        Tezpur, sonitpur. 


